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1. The Dublin system: failing to meet its objectives

(¢ 5 " 0B # Fthe objectives of the
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responsibility for asylum applications, have, to a large extent, been achieved)6™® 4
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1.1 Objectives of the Dublin system
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serious cost/benefit analysis, but were content to act on the assumption that Member
States regard fulfilling the political objectives of the system as very important,
‘regardless of the financial implications involved’. It cannot be right that we are to
accept that taxpayers’ money mi%hl‘ simply be wasted)6™ '
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1.3 The impact of the Dublin system on states at the EU’s external borders
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allocation between border and non-border Member States is actually rather balanced. In
2005, the total number of all transfers to EU external border Member States was 3 055,
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Recommendations

1. Amend Article 16°* of the Dublin Regulation as follows:

a) To explicitly oblige the responsible Member State not to remove an asylum
seeker until after a full and fair examination of the individual claim, if it has
not already been evaluated on its merits.”

b) Subparagraph b) (F 3 ' ' G
should explicitly refer both to those whom a state is taking charge of, and to
those whom the state is taking back.

¢) To include a non-prejudice clause, setting out clearly that a returned Dublin
claimant should not be penalised in any way (either in terms of the
completion of a full and fair procedure, or in reception facilities provided).

Article 2, subparagraph e) should explicitly require that an application be examined

BK $ ) A)
B? i )>D )
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f 008 # ) K)
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“= Submission from the European Council on Refugees and Exiles in response to the Commission’s Green
Paper on the Future Common European Asylum System (COM (2007) 301) $ @0@B E/
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ke >) Fan "examination of an

asylum application” as defined in the Dublin Regulation should be interpreted, without any exceptions, as
implying the assessment whether the applicant in question qualifies as a refugee in accordance with the

Qualification directive)G 068 # ) D)

>K



fully and completely in compliance with the Qualification Directive and international
law, rather than simply F )G

2. Member States should suspend Article 10°° in the absence of a fully harmonised or
common asylum system. Individuals should not be transferred to Member States that do
not offer a comparable prospect of protection or lack adequate reception facilities. This
measure should be accompanied by incentives to states to improve the quality of their
procedures and increase their capacity to process claims.

3. Amend the Dublin Regulation to empower the European Commission to instigate a
process to suspend all transfers to a state in which access to a full and fair
determination procedure is not assured (e.g. because of interruptions or other forms of
in absentia decision making, or because of significant negative discrepancies compared
to average recognition rates across the Member States). This could be linked to the
instigation of infringement proceedings by the Commission, and should be accompanied
by measures to help raise determination and reception standards, so as not to create an
incentive for states to evade transfer requests through lowering those standards.

4. Amend Articles 19°” and 20% to provide applicants with access to an effective judicial
remedy and automatic suspensive right of appeal against the decision to transfer
responsibility to another Dublin state. Applicants should be provided with transfer
decisions in writing and entitled to timely legal advice and assistance.

5. Add a provision forbidding the detention of Dublin claimants except as an
extraordinary measure of last resort, for cases where non-custodial measures
demonstrably fail. Detention must be subject to procedural safeguards and limited to the
minimum time necessary to meet its lawful purpose. The provision should explicitly state
that detention cannot lawfully be used solely on the grounds that a person is an asylum
applicant or in a Dublin procedure.

6. Add a provision explicitly requiring that Dublin claimants receive the same reception
conditions as other asylum seekers, to at least the standards of the Reception
Directive.”’

2.2 Respecting family unity and the interests of children and other vulnerable groups
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Recommendations
7. The Dublin Regulation should be amended to extend the definition of E' 5

in Article 2(i)(i) to mirror Article 4 paragraphs 2 and 3 of the Family Reunification
Directive,” i.e. to include unmarried couples in a genuine and stable relationship in
accordance with their national law, as well as dependants, including close relatives who
have no other family support, and adult children unable to care for themselves. The
definition should also include siblings. In cases of unmarried couples, all available
documents, witness statements and other sources should be considered as evidence of E
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Z@ C )
“ % @aec # H
15 ' $ . ) 2-
@AC4>=A?> 7 > ( @ecC) $ Country Report 2004 — Netherlands ) BYK)
¢ K * H ' o )
068 # )B)
"$ ) 0J ) D)
© Ibid. ) =9A)
P )) &*7 Note on the Integration of Refugees in the European Union 0@B )? E*
% 5)
*s 2 $ )A)

X Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification O" 1 C>
=)>@) @0-=)




8. Amend Article 7°° to require Member States to allow unification with family members
granted subsidiary protection or otherwise legally resident in another Dublin state.””’

9. Amend Article 8'" to require Member States to allow unification with a family member
at any stage of the asylum procedure, provided the applicant so consents.
10. The humanitarian clause (Article 15)'% should be used widely and consistently to
ensure its intended impact in avoiding undue hardship to families as a result of
separation. States should respond promptly to requests from other states.

11. Extend Article 15 to encompass persons who need medical or trauma treatment
facilities unavailable in the responsible Member State. An extended humanitarian clause
should apply generally to those in particularly vulnerable situations, not only to cases
where relatives are present in a Member State. Transfers should not be enforced where
they are likely to have a detrimental effect on the persons transferred.’”

12. Add a provision to the Dublin Regulation to require a separate responsibility
determination procedure (clearing mechanism) in cases concerning unaccompanied
minors covered by Article 6, or other particularly vulnerable applicants falling under
a broad and inclusive application of the humanitarian clause. This should take into
consideration the presence of extended family members or a known caregiver. For all
transfers, the best interests of the child or vulnerable applicant must receive primary
consideration. The procedure should involve help in identifying family members in other
Dublin states (e.g. through the Red Cross) and access to specialist legal advice and other
assistance. Within the responsibility determination period, all relevant social rights
should be guaranteed, and a legal guardian provided for separated children. In the
absence of a family member or caregiver, or other indicia that transfer to a different state
would be in the applicant’s best interest, the Member State where the application was
lodged should examine it.
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2.3 Ensuring clarity and efficiency
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Recommendations

13. Replace the conciliation procedure specified in the Implementing Regulation with a
complaints assessment and dispute resolution body.'"

14. Individuals should have access to a remedial procedure in the form of an ombudsman
in each Member State with the power to intervene the Regulation is not being correctly
applied (e.g. where an erroneous transfer decision has been made or where a state is not
taking charge in accordance with its obligations). Ombudsmen should have the right to
seek explanations from Member States, and to monitor or intervene in procedures.

15. The Dublin Regulation should require the provision of clear and comprehensive
information on the Dublin system to all asylum seekers, in languages they understand,
upon lodging their applications. This information could be made available through a
booklet or by other means to those who cannot make appropriate use of a written text,
and explained by qualified staff when necessary. To ensure all relevant information is
included, the European Commission should provide common standard information, with
national context added by Member States. This should include informing asylum seekers
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of the right to legal assistance, with contact details for obtaining such assistance.

16. Add a provision to the Dublin Regulation setting out the steps to be taken when an
asylum seeker is transferred in error, and the obligations of the states involved. Costs of
reversing the transfer should be reimbursed by the state responsible for the error. The
procedure for determining the Member State responsible for erroneous transfer and the
reimbursement procedure should be specified in the Dublin Implementing Regulation."”

17. Immigration officers and other officials involved in applying the Dublin Regulation
should receive carefully developed and complete training in the knowledge and skills
required to ensure high quality decision and policymaking, thus increasing the likelihood

of a fairer and more efficient asylum procedure.'%

18. Amend the Implementing Regulation to require the recording of all information
required to determine the humanitarian needs of asylum seekers prior to transfer. This
information should include at least the claimant’s physical condition and medical needs,
family connections, and basic details such as age, native language, and region of origin.
This sensitive information must be subject to the strictest data protection standards.

2.4 Improving solidarity and sharing resources
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Recommendations

19. A facilitation mechanism should be introduced to trigger financial support where
necessary to ensure compliance with the requirements of the Reception Directive and
other EU asylum instruments. This could be achieved by creating a financial reserve
(financial solidarity fund) for release at the request of overburdened states. So as not to
discourage states from maintaining high standards, support should be contingent on the
fulfilment of specified criteria concerning the quality of reception conditions, decision
making processes, etc. UNHCR and NGOs should be invited to participate in selecting
the criteria and monitoring compliance.

20. Intra-allocation of persons granted protection should be explored, based on double
voluntariness and taking family links into account.””

21. Intra-relocation of asylum seekers prior to status determination should also be
explored in order to address exceptional strains on reception and determination facilities
in particular Member States and prevent asylum seekers from being placed in inadequate
conditions or at risk of ' . Such a measure should be based on double
voluntariness, and should take family links into account.

22. Develop the role of the European Asylum Support Office. The EASO could, for
example, monitor decision making and cooperation projects, oversee evaluations and
administer solidarity related funds, manage an EU Documentation Centre, coordinate
expert Asylum Support Teams, share best practices, and develop training curricula for
decision makers."'* The EASO could also promote transparency and accountability
through data gathering and statistical analysis, notify the Commission of failures to
adhere to required standards, and recommend appropriate remedial action.
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% Proposal for a Council Directive on minimum standards for giving
temporary protection in the event of a mass influx of displaced persons and on measures promoting a
balance of efforts between Member States in receiving such persons and bearing the consequences thereof
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3. Looking towards a functioning Common European Asylum System
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3.1.1 The impact of the Dublin system on integration and solidarity
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3.2 Sharing responsibility within the future Common European Asylum System
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Guiding principles for replacing the Dublin system

1. The European Commission should instigate extensive research to inform the
design of a system to replace the Dublin Regulation. This research should focus
on what factors link individuals with states, better promote integration, and
enhance the social and economic contributions of refugees to their host societies.
In addition to a comprehensive audit of all costs associated with applying the
Dublin Regulation, wide-ranging comparative cost analysis should be undertaken
on all facets of receiving and determining asylum claims.

2. The future Common European Asylum System should either assign responsibility
for asylum seekers according to criteria that reflect connections between
individuals and Member States, or allow individuals to choose the Member States
where they will seek asylum.

3. All costs associated with asylum processing should be paid out of a joint
European fund, contributed to proportionately by Member States.

4. The Commission should explore and propose a system of collaborative processing
that allows Member States to share those portions of the asylum process that lend
themselves to centralisation without interfering with individual rights. Such a
system must not involve the forced relocation of asylum seekers.

5. All refugees recognised by a Member State should immediately be granted free
movement and residence throughout the European Union.

6. Member States should better support one another and share costs to ensure safe
and sustainable return.

7. Any system replacing the Dublin Regulation must ensure the full and fair
examination of every claim lodged in the European Union. It should maximise
cost-effectiveness and efficiency while ensuring high quality reception and
protection standards fully in line with Member States’ obligations under
international law.




